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CGeneral Information Letter: In order for compensation of a
nonresident to be paid in this State, some services nust be perforned
inthis State.

March 24, 1999
Dear:

This is in response to your letter dated March 17, 1999, in which you request a
letter ruling. The nature of your letter and the information you have provided
require that we respond with a General Information Letter, which is designed to
provi de general information, is not a statenent of Departnent policy and is not
bi nding on the Departnent. See 86 Ill. Adm Code 1200.120(b) and (c), encl osed.

In your letter you have stated the foll ow ng:

I am a consultant currently enployed by a conmpany operating out of
XXXXXXXXXXX, |L. Most of my assignments are |ocated away from ny
home residence of xxxxx, TX. My conpany currently withholds Illinois
state income tax when | am home in xxxxx and not working for a
client. I would like a private letter ruling indicating whether or
not | have any responsibility to pay Illinois state incone tax, when
I am not engaged in work in the state of Illinois (considering that |
am a resident of the state of Texas).

I do not necessarily mnd the fact that ny conpany is wthhol ding
Illinois state i ncome tax. However, if it is true that | do not have
a responsibility for the paying the tax then | would like to be able
to file to get it back

Response
Section 302(a) of the Illinois Income Tax Act (35 ILCS 5/101 et seq.) provides
the rule for determ ning whether a nonresident enployee is subject to Illinois
i ncome tax on his or her wages or salary, as follows:
All itens of conpensation paid in this State (as determ ned under
Section 304(a)(2)(B)) to an individual who is a nonresident at the
time of such paynment and all itens of deduction directly allocable

thereto, shall be allocated to this State.

In this provision, "conpensation"” neans wages or salary paid to an enpl oyee for

personal services. See Section 1501(a)(3) of the Illinois Income Tax Act. | f
conpensation is not allocated to Illinois under this provision, a nonresident is
not subject to Illinois income tax on that conpensation. See Section 301(c)(1)
of the Illinois Income Tax Act.

Section 701(a) of the Illinois Income Tax Act provides:

Every enployer maintaining an office or transacting business within
this State and required under the provisions of the Internal Revenue
Code to withhold a tax on:

(1) conpensation paid in this State (as determ ned under
Section 304 (a) (2) (B)) to an individua

Section 304(a)(2)(B) of the Illinois Income Tax Act provides:



Conpensation is paid in this State if:

(i) The individual's service is perforned entirely within this
St at e;

(i1) The individual's service is perfornmed both wthin and
without this State, but the service perforned without this State is
incidental to the individual's service performed within this State
or

(iii) Some of the service is performed within this State and
either the base of operations, or if there is no base of operations,
the place from which the service is directed or controlled is within
this State, or the base of operations or the place from which the
service is directed or controlled is not in any state in which sone
part of the service is perforned, but the individual's residence is
inthis State.

Under these provisions, conpensation paid to a nonresident cannot be "paid in
this State" unless at |east some of the nonresident's services are perforned

within Illinois. Your letter does not rule out the possibility that some of
your services are perfornmed within Illinois. Accordingly, we cannot issue a
private letter ruling in response to your current letter stating that you are
not subject to Illinois incone tax on your conpensation or that no w thhol ding
i s required.

Even if sone (but not all) of your services are performed in Illinois, it is
possi bl e that your conpensation will not be "paid in this State" because the
services perforned in Illinois are incidental to the services provided outside

the State or because your "base of operations"” is outside the State or the place
from which your services are controlled is outside the State. Agai n, however
your letter does not contain sufficient information for us to issue a private
letter ruling on this subject.

Pl ease note that, if Illinois income tax has been inproperly wthheld and paid
over to the State on your conpensation, the only way you can get a refund is to
file an Illinois incone tax return show ng that you have no incone allocable to
this state and claimng a refund of the taxes wthheld. If inconme tax was
properly w thheld, you have a legal obligation to file an Illinois income tax
return. Accordingly, regardless of whether or not Illinois incone tax was
properly w thheld and whether or not you receive a favorable ruling, you should
file an Illinois income tax return for any year in which Illinois incone taxes

were withheld from your compensati on.

As stated above, this is a general information letter which does not constitute
a statenment of policy that applies, interprets or prescribes the tax |aws, and
it is not binding on the Department. |If you are not under audit and you wish to
obtain a binding Private Letter Ruling regarding your factual situation, please
submt all of the information set out in itenms 1 through 8 of the enclosed copy
of Section 1200.110(b). If you have any questions about obtaining a private
letter ruling, please do not hesitate to contact ne.

Si ncerely,

Paul S. Casel ton
Associ ate Chi ef Counsel -- Incone Tax



